STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,941
g
)
Appeal of )
| NTRODUCTI ON

The petitioners seek to expunge fromthe registry a
finding by the Departnent of Social and Rehabilitative
Services (S.R S.) substantiating that they physically abused
their two children.

FI NDI NGS OF FACT

1. The petitioners, M. and Ms. O, are parents of a
fifteen-year-old boy and a thirteen-year-old girl.

2. In January of 1987, S.R S. received and investigated
a sexual abuse conplaint involving both children but which did
not inplicate either parent.

3. During the course of the investigation (which was
not substantiated as to the sexual abuse) each child
vol unt eered spontaneously (during separate interviews) that
their father regularly disciplined themby hitting themwth a
four inch black belt on the buttocks and |l egs. The girl, who
at that tine was eight years old, said she frequently got
bl ack and bl ue marks fromthe beatings and showed the
i nvestigator a scar on her |egs which she clainmed was the
result of a prior beating. The boy, who was then ten years

old, also tal ked of black and blue narks he received from
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beating with a fol ded belt and when asked to produce the force
with which he was hit, said he was unable to hit that hard.
The boy al so said that his nother spanked himon the buttocks
one time and produced bl ack and blue marks. Neither child had
bl ack and blue marks at the tinme of the interview. The girl
said it had been a week since she was so disciplined; the boy
said it had been a nonth.

4. During a contenporaneous interview with the
children's parents, M. O admtted using the belt to
di scipline his children but denied any bruising. The
i nvestigator, who is very experienced and well-trained in
abuse assessnent and who is also a registered nurse,
expressed her concern about the degree of force M. O was
using and tal ked with himabout alternative nethods of
di sciplining his children. She also warned himthat
conti nued use of excessive force would result in a CH NS
petition being brought against him It was her inpression
upon | eaving the house that M. O did not perceive a
probl em and woul d not be receptive to services.

5. Al t hough the father and children's reports were
di vergent on the degree of injury, the worker decided to
substantiate the reports as agai nst both parents because of
t he spontaneity and consistency of the two children's
statenents, and because of the lack of gain involved in the
children's disclosures. (Both children were unsettled about

t he possi bl e repercussions of their revelations.) Follow ng
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the finding, she requested the school to take note of any
new brui ses on the children and to report themto S.R S.

6. The petitioners were apparently not notified of
the substantiated "findings" at that tinme. Both findings
cane to the attention of Ms. O when she recently applied
to becone a day care provider. She was surprised because
she felt following their discussion with SSR S. that the
matter had been treated as a "warning” only.

7. At the hearing, both M. O and Ms. O appeared
and testified under oath. M. O admtted that he regularly
used his belt or his hand to make his children m nd and
"blistered their bottonms"” when they needed it. He also
admtted that he had hit the children very hard and had | eft
bl ack and bl ues marks on the children and had al so sl apped
his son in the face. He stated that he regretted what he
had to do and that it sickened his stomach but that this was
the only way he knew how to discipline his children. He
stated that his own nother had disciplined himby hitting
himw th a frying pan between the shoul der bl ades which he
consi dered i nappropriate. He described hinself as having a
bad tenper and stated that his wife was often upset by his
use of the belt.

8. Ms. O testified that about seven years ago she
di d spank her son on the bottomand | eft a black and bl ue
mar kK when he was throwi ng rocks at some animals in a barn
She stated that he was wearing a bathing suit at the tineg,

did not realize she had hit himthat hard, and was
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di stressed that a bruise resulted. She sonetinmes spanks the
children as a form of discipline but disagrees with her
husband about the use of the belt and the force he enpl oys.
She stated that at the tine at issue, he used the belt two
to three tinmes every two or three weeks. Since that tine,
he has stopped using that form of discipline as much and has
cal ned down as the children have grown ol der. Her testinony
is adopted as a finding of fact herein.

9. Based on the above, it is found that shortly
before and during January of 1987, M. O wused a belt to
di scipline his children on an average of once per week and
that he hit both children on the buttocks or legs with hard
force, usually | eaving bruises and sonetines cuts. It is
al so found that he virtually ceased using such a form of
discipline followng a warning fromS. R S. that court action
m ght be taken.

ORDER

The decision of the Departnment of Social and
Rehabilitation Services finding that both children were
physi cal |y abused by their father, M. O, is affirned. The
finding that the son was physically abused by his nother,
Ms. O, is reversed and the finding should be expunged from
the registry.

REASONS

The Departnent of Social and Rehabilitation Services is

required by statute to investigate reports of child abuse

and to maintain a registry of all investigations unless the
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reported facts are "unsubstantiated". 33 V.S. A > 4914,
4915 and 4916.
The statute further provides:

A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is not substantiated or not
ot herwi se expunged in accordance with this
section. The board shall hold a fair hearing
under section 3091 of Title 3 on the application

at which hearing the burden shall be on the
conm ssioner to establish that the record shal

not be expunged. 33 V.S. A > 4917(h)

In order to sustain its burden, SRS is required to show
that the registry report is "based upon accurate and
reliable information that would | ead a reasonabl e person to
believe that a child is abused . . ." See 33 V.S.A >
4912(10)

In this case, there is anple evidence, including his
own adm ssion, to show that the petitioner regularly spanked
his son and daughter with a belt with such force that he
usual | y caused bruises and/or cuts. There is also anple
evidence that Ms. O spanked and brui sed her son on one
occasi on about seven years ago. It nust be found,
therefore, that the Departnent's information, as to the
occurrence of these events is accurate and reliable.

The remai ning issue is whether or not these facts could

| ead a reasonabl e person to believe that the children had
been abused. The statute at 33 V.S. A > 4912 defi nes abused

child, in pertinent part, as foll ows:

(2) "An abused or neglected child "neans a child whose
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physi cal or nmental health or welfare is harnmed or
threatened with harm by the acts or om ssions of
hi s parent

(3) "Harnmt to a child s health or welfare can occur
when the parent or other person responsible for
his wel fare:

(a) Afflicts, or allows to be inflicted,

upon the child, physical or nental
injury;

(6) "Physical injury" neans death, or permanent or
tenporary disfigurenent or inpairnment of any
bodily organ or function by other than accidental
neans.

The term "tenporary disfigurement” is further defined
by the Departnent in its own Caseworker Manual at > 1215,
page 4, as "that which inpair or injures the beauty,
symetry, or appearance of a person or thing: that which
renders unsightly, m sshapen, or inperfect, or deforns in
sone nmanner."

The Board has held in Fair Hearing No. 10,687 that the
regul ation cited above at 33 V.S. A > 4912(3) provides the

Departnment with a very broad range of events which could
lead to a finding of abuse but does not require that abuse
be found if one of those events occurs. The use of the word
"can" gives the Departnment the authority to find harm based
on the existence of one of those events but does not require
that it do so. The Departnment is only bound by the

definition of "abused or neglected child" found at 33 V.S A

> 4918(2), (see above) which necessarily requires the use
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of judgnment and a determ nation based on the whole situation
as best it can be known to the social worker.

In this matter, the Departnent has obviously nmade its
findings characterizing M. O 's actions as abusive on
criteria other than just the existence of the bruises or
cuts. The evidence shows that the children were disciplined
repeatedly and regularly with considerable force which the
Department was not unjustified in characterizing as
excessive and harnful. Wile there is no prohibition in the
statute agai nst the use of corporal punishnment, any
puni shment which is adm nistered with such force that it
consi stently produces bodily marks on children is clearly
within the definition of harmfromwhich the statute seeks
to protect children, even if it is the result of
disciplinary attenpts by their own parents. It nust be
concl uded, therefore, that a reasonable person would
consider that children disciplined in such a manner by their
father were bei ng abused.

The sane cannot be said, however, for the single
spanki ng adm nistered to her son by the nother. The finding
of abuse here is not based on any of the aggravating factors
found above and appears to have been nmade solely on the
exi stence of the bruise. The evidence presented at the
heari ng shows that the investigation and findings were
focussed primarily on M. O 's behavior and not on this
i ncident involving Ms. O which was nmuch farther in the

past and which appeared not to have been either serious or
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repeated. The statute says only that "harnl can occur when
a bruise is found but statutory "harni cannot be presuned
solely fromthe existence of a bruise without investigation
of other surrounding factors. See Fair Hearing No. 10, 687.

It is not reasonable, therefore, to conclude fromthis
context that Ms. O abused her son.

It is unfortunate that the petitioner did not find out
until recently that a "finding" had been nmade. The Board
under stands that the present practice of the Departnent is
to imrediately notify perpetrators when a "finding" is made.

The petitioners, who were candid and sincerely interested
in their children's welfare, are encouraged to seek whatever
counseling or other services the Departnment nmay be able to
offer them Unless this decision is appeal ed and reversed,
the Departnent's finding as to M. O wll stay on the

registry until his youngest child turns eighteen
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